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Sample Collective Bar gaining Agreement
Language and Rationale

Since the last revision of this manual in 2007, many education reforms have been enacted at both the
state and federal levels of government. The Elementary and Secondary Education Act (ESEA). SEA
199, and other reforms plus the increasing costs of insurance necessitated changes in what and how
successor agreements are bargained.

To accommodate these changes, a staff task force reviewed every article and section of the 2007
manual and made modifications and additions in order for this revision to be more relevant to today’s
bargaining needs. The names of staff task force members appear on the inside cover page of this
manual. Their hard work and expertise in taking on this tremendous responsibility are greatly
appreciated.

In this edition you will find that we have moved the rational e from the end of the manual to the end of
each Article where it applies. This should make it easier for you to review the rationale and work it
into your bargaining presentation where needed.

The staff task force hopes you find this manual a useful bargaining resource as your local bargaining
team seeks to secure fair and equitable collective bargaining agreements for our members.
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ARTICLE 1

RECOGNITION

A. The Board of School Trustees hereby recognize the Education
Association, an affiliate of the Indiana State Teachers Association, and National Education
Association, as the exclusive bargaining representative for al certificated personnel of the school
corporation except the superintendent, assistant superintendent(s), principal(s), assistant
principal (s), and business manager. When “Board” is used in this collective bargaining agreement
it shall mean the Board of School Trustees and authorized agents and representatives.

B. Theterm “employee” when used hereinafter in the collective bargaining agreement shall refer to all
employees represented by the Association in the bargaining unit. Such bargaining unit shall
include all employees who work for more than fifteen (15) consecutive days in the school
corporation. These employees shall sign either a Regular Teacher’s Contract or a Temporary
Teacher’s Contract.

C. All work currently performed by bargaining unit members, as well as future work of a similar
nature, shall be deemed bargaining unit work.

SPECIAL NOTE: If Recognition modified send a courtesy copy to the IEERB separate from
contract.

RATIONALE
ARTICLE 1
RECOGNITION

It isimperative that the recognition clause be included in the collective bargaining agreement. The
recognition clause is arecord that the exclusive representative has been formally recognized by the
Board as the exclusive representative of all employees. The recognition clause must establish the
parameters of the bargaining unit.

There have been many unit determination decisions since the enactment of Public Law 217 in 1973.
Decisions on exclusion from the bargaining unit rest on the question of whether a position is
responsible for hiring, evaluation and firing other employees. The positions most commonly excluded
from the bargaining unit are superintendent, assistant superintendent, building principals and assi stant
building principals. There are other categories of positions that are excluded in some collective
bargaining agreements. Be sure that the recognition clause identifies the positions excluded and not
the positionsincluded. To identify the positionsincluded isto limit the scope of the bargaining unit by
potentially excluding all newly created positions.

Some collective bargaining agreements exclude department chair people and coaches. Generadly, these
two categories are not responsible for hiring, evaluating, and firing certificated personnel. Department
chair people typically have very little authority in the employment arena. Coaches are not responsible
for hiring and firing certificated personnel. Some coaches are responsible for evaluating and even
firing coaches from coaching positions. However, in a decision coming out of the Marion Community
Schools, the court very clearly said that coaches are not to be excluded from the bargaining unit just
because they evaluate and fire other coaches. It does not require certification to be a coach. Coaches
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do not fire other coaches from classroom responsibilities. If either department chair people or coaches
are excluded from the bargaining unit, you should immediately take another look at the possibility of
bargaining the return of these positions to the bargaining unit. We want the department chairpersonsin
our bargaining unit and we want them well represented. Therefore, we bargain their “classsize” in
granting them release time, depending on the number of personsin their department. We bargain their
extended contracts and their pay, and we guarantee they won'’t evaluate employees, thereby becoming
administrators.

The language of the recognition clause should state that all newly created positions will be a part of the
bargaining unit. This precludes the Board from establishing a lot of new positions or renaming old
positions just to exclude positions from the bargaining unit. With this language included in the
recognition clause, Boards must bargain with the exclusive representative over the exclusion of a new
position or ask the Indiana Education Employment Relations Board (IEERB) to make a determination
asto the exclusion of anew position.

The problem of subcontracting has not been an issue for school employeesin the past, but is beginning
to rear itsugly head. Thisiswork that has aways been considered bargaining unit work. Outsiders
have now been hired to do extracurricular work when regular employees were available. Therefore,
language in the collective bargaining agreement should clearly state that employees employed on an
hourly basis are a part of the bargaining unit too. This precludes the Board from hiring lay coaches
and paying them whatever they wish to pay because they are excluded from the bargaining unit.
Electronic teaching is now on the horizon with pilot projects being used in Indiana. The Association
does not believe that a child can be taught as well over atelevision as he can be taught by an employee
in the classroom. We believe that we can do bargaining unit work best!

Finally, the recognition clause should contain language stating that employees on leave are still a part
of the bargaining unit. Employees on a leave of absence generaly sign a Regular Teacher’s Contract
just for State Tax Board purposes. Employees on aleave of absence have always been given the right
to vote in an exclusive representation election. This right has been given by IEERB because it
recognizes that these employees on leave are still members of the bargaining unit.

ARTICLE 2

GRIEVANCE PROCEDURE

A. A claim by the Association that there has been a violation, misinterpretation, or misapplication of
any provision of this collective bargaining agreement or any rule, order or regulation of the Board;
state law or regulation; the individual employee contract; or the supplemental employee contract
may be processed as a grievance as hereinafter provided.

B. STEP ONE - In the event that the Association believes there is a basis for a grievance, the
Association shall file the grievance with the building principal or immediate supervisor, within
thirty (30) days of the time when the grievant should have reasonably known of the alleged
violation. The form shall be available from the Association representative in each building. (See
Appendix C, Grievance Report Form) A copy of the grievance form shall be delivered to the
principal. If the grievance involves employees at more than one (1) school building, or if the cause
of the grievance originated from an authority higher than the principal, it may be filed with the
superintendent or the superintendent’ s designee.
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Within five (5) days of receipt of the grievance, the principal shall meet with the Association in an
effort to resolve the grievance. The principa shall indicate the principal’s disposition of the
grievance, in writing, within five (5) days of such meeting and shall furnish a copy thereof to the
Association.

. STEP TWO - If the Association is not satisfied with the disposition of the grievance, the

grievance may be transmitted to the superintendent within five (5) days of receipt of the principa’s
answer, or within ten (10) days from the date of filing, whichever shall be later. If the principal
fails to answer the grievance within five (5) days of the meeting at STEP ONE, the grievance shall
automatically be deemed transmitted to the superintendent.

Within seven (7) days, the superintendent, or the superintendent’s designee, shall meet with the
Association on the grievance and shall indicate the superintendent’ s disposition of the grievance, in
writing, within five (5) days of such meeting and shall furnish a copy thereof to the Association.

. STEP THREE - If the Association is not satisfied with the disposition of the grievance by the

superintendent, or the superintendent’ s designee, or if no disposition has been made within five (5)
days of such meeting or ten (10) days from the date of filing, whichever shal be later, the
grievance may be submitted to binding arbitration before an impartia arbitrator.

1. The selection of the arbitrator and the rules governing the arbitration proceedings shall bein
accordance with rules of the American Arbitration Association (AAA), the Federal Mediation and
Conciliation Services (FMCS), or of the American Mediation Services (AMYS), at the
determination of the Association.

2. The Board and the Association shall not be permitted to assert in such arbitration proceedings
any ground or to rely on any evidence not previously disclosed to the other party.

3. The arbitrator shall have the authority to renew a nonpermanent teacher’s contract up on a
finding of aviolation of this agreement.

4. Both parties agree to be bound by the award of the arbitrator. The arbitrator shall be
empowered to fashion a remedy at law and in equity sufficient to redress any violation of the
collective bargaining agreement. However, the arbitrator shall have no power to add to or subtract
from the terms of this collective bargaining agreement.

5. Thefeesand expenses of the arbitrator shall be borne by the Board.

. Within fifteen (15) days of written application for arbitration, the Association may request a pre-

arbitration conference (smilar to a pre-trial conference) to be held within fifteen (15) days of said
request, unless mutually extended. At said conference, the parties shall be afforded full discovery,
exchange witness lists, documentary evidence, and attempt to reach agreement on the issues.

. Thetime limits provided in this article shall be strictly observed, but, may be extended by awritten

agreement between the parties. All days referred to in this article are days when employees are in
attendance. During the summer break, the term “day” shall mean weekdays, Monday through
Friday, excluding holidays. This definition of “days’ shall apply to al other articles and sections
of the collective bargaining agreement — unless otherwise specified.

. Notwithstanding the expiration of this collective bargaining agreement, any claim or grievance

arising there under may be processed through the grievance procedure to resolution.
7
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H. If, in the judgment of the Association, a grievance affects a group or class of employees, the
Association may submit such grievance, in writing, to the superintendent or the superintendent’s
designee directly and the processing of such grievance shall be commenced at STEP TWO (2) of
the grievance procedure.

I. All documents, communications, and records dealing with the processing of a grievance shall be
filed separately from the personnel files of the participants.

J.  An employee engaged during the school day in the investigation, preparation, or presentation of a
grievance, or who is awitness for same, shall be released from regular duties without loss of pay or
other benefits.

RATIONALE
ARTICLE 2
GRIEVANCE PROCEDURE

No collective bargaining agreement, however complete and sophisticated, can be expected to fully
guarantee the provision to employees of its benefits or the protection of the rights outlined therein
without a workable grievance procedure. Practically speaking, if you do not have a grievance
procedure ending in binding arbitration, you simply do not have a collective bargaining agreement
because you cannot afford to enforceit.

Although it is often possible to force compliance with a collective bargaining agreement by legal
action, thisis very time consuming and expensive. We also are aware that many Indiana courts are
less than well acquainted with typical collective bargaining agreement language. On the other hand, a
well-drawn grievance procedure will provide a much more rapid and inexpensive means to resolve a
conflict about implementation of the collective bargaining agreement — and an arbitrator, usually
selected through the services of the American Arbitration Association (AAA), the Federal Mediation
and Conciliation Service (FMCS), or the American Mediation Service (AMS) can be expected to
possess expertise in virtually all aspects of collective bargaining.

Additionally, the ISTA has within its staff the knowledge and experience to assist and train local
grievance representatives in the processing of grievances and to effectively advocate employee cases
before arbitrators. The ISTA also maintains afile of arbitration awards and information on arbitrators.

Section D. 3

Asaresult of a2001 decision from the Indiana Court of Appeals, it isimportant to include in the
grievance procedure language which specifically authorizes an arbitrator to reinstate a nonpermanent
employee. The collective bargaining agreement in the North Miami Community Schools provided for
binding arbitration of collective bargaining agreement disputes; but, it did not expressly make
reference to the arbitrator’ s authority to reinstate a nonpermanent employee. An arbitrator determined
that the Board had engaged in three or four significant violations of the collective bargaining
agreement in the way in which it terminated one nonpermanent employee. However, the Court of
Appeals held that because the collective bargaining agreement did not make specific reference to the
arbitrator’ s authority to reinstate an employee, he did not have that authority. The suggested language
will prevent such an error from occurring again.
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ARTICLE 3

JUST CAUSE STANDARDS

An employee shall not be disciplined, reprimanded, suspended, reduced in compensation, demoted,
discharged, canceled, non-renewed, or deprived of any professional advantage without just cause.

RATIONALE
ARTICLE 3
JUST CAUSE STANDARDS

Indianalaw sets up minimum procedures for employee dismissal's; dates and times, hearing
requirements, requirement to assign one of six or seven reasons for dismissal, etc. The only test for
Board actionsis that they not be “arbitrary” or “capricious’. A close synonym for these wordsis
“whimsical.” The dismissal laws, as revised in 1993, do contain additional language of extreme
importance to employees.

A. The provisions of this chapter constitute minimum standards and may not be construed to limit
the provisions of a collective bargaining agreement negotiated under |C 20-29 as permitted under 1C
20- 28-7-13.

B. This chapter does not prohibit a Board and an exclusive representative from collectively
bargaining agreements that supplement the minimum requirements under this chapter.

Thus, the law prevents the Board from being whimsical, subject to enforcement in court, alengthy
expensive process (severa years and several thousand dollars). The law goes on to allow employeesto
bargain more.

The“more” isjust cause. It meansfair treatment. It does not mean loss of “local control” for school
Boards. They retain their ability to hire, fire, etc.

However, the causes for their actions against employees must be just. It is the professional manner of
dealing with graduate-degreed, state-certified employees. Perhaps because the administrators and
Boards have had insufficient or no training and experience in just cause, perhaps because those people
are busy with voluminous reports including just cause for students, or perhaps because of other
reasons, we have not had fair treatment in the past.

A single sentence can guarantee just cause in a contract so that it is enforceable through a process of
neutral decision (binding arbitration of grievances) taking afew months and afew hundred dollarsif
thereisadispute. Just the existence of the written word, however, will cause the Board to assess an
employee’ s performance carefully, to “do their homework” for employees as well as students. The
sentence in a collective bargaining agreement that embodies all these conceptsisthis. No employee
shall be disciplined or terminated without just cause. A series of other items may be added:
reprimands, suspensions, etc.

We are not asking the Board to give up any management rights; they will continue to be ableto
evaluate, to dismiss, to reprimand. We are asking the Board to assume the management responsibility
of having just cause when they exercise their management rights.

9
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The meaning, which has evolved over the last thirty (30) yearsin arbitrations and court reviews, is as
follows:

1 Was the employee given advance warning of the possible or probable disciplinary
consequences of hig’her conduct?

2. Was the rule or order reasonably related to the efficient and safe operation of the school ?

3. Before administering discipline, did the Board make an effort to discover whether the employee
did, in fact, violate arule or order of management?

4, Was the Board' s investigation conducted fairly and objectively?

5. Did the investigation produce substantial evidence or proof that the employee was guilty as
charged?

6. Had the Board applied its rules, orders and penalties without discrimination?

7. Was the degree of discipline administered in the particular case reasonably related to (a) the
seriousness of the employee’ s proven offense, and (b) the employee’ s record of school service?

How does just cause mesh with the education tradition of periodic evaluations of performance? The
two (2) can work in harmony — provided they are entirely separate!
ARTICLE 4
EMPLOYEE AND EXTRACURRICULAR EMPLOYEE PERFORMANCE EVALUATION
A. The development and implementation of the Employee and Extracurricular Employee Performance
Evaluation are positive, cooperative and continuing processes. The evaluation must:
1. provide for the improvement of the employee’s performance,
2. provide for the growth and development of the employee,
3. require periodic assessment of the effectiveness of the evaluation, and
4. must provide that nonpermanent and semi-permanent employees
@ receive an evaluation on or before January 1 of each year and,
(b) if requested by the employee, an additional evaluation on or before March 1.

B. An employee shall not be disciplined, reprimanded, suspended, reduced in compensation, demoted,
discharged, canceled, non-renewed, or deprived of any professional advantage without just cause.

C. Theevauation shall not be based in whole, or in part, on any test scores for students.

10



OCoO~NOOUIDEWNPE

D. The evaluation of the work of all employees isthe responsibility of the administrator designated as

supervisor, and properly licensed to perform evaluations. In the case of classroom employees, that
evaluator shall be the principal. Employees shall have the right to request either observation or
evaluation by an administrator other than the principal. Employees shall not be requested or
required to evaluate other employees. Employees shall not be requested or required to provide to
the employer or its agents any documentation, testimony or opinions about the performance of
other employees of the bargaining unit. All monitoring or observation of the work performance of
an employee shall be conducted openly and with the full knowledge of the employee and shall be
based on classroom observation of the work performance of the employee. The use of closed-
circuit television, hidden recording devices, electronic monitoring and/or on storage devices and
systems, and similar devices shall be strictly prohibited.

. The evauation procedures for a nonpermanent employee is found in Article 9 of this collective

bargaining agreement. Each permanent or semi-permanent employee shall receive an evaluation at
least once every three (3) years and in accordance with “A” above (See Appendix E, Employee
Performance Evaluation Form) Each extracurricular employee shall receive an evaluation at least
once every three (3) years. (See Appendix D, Extracurricular Employee Performance Evaluation.)

. The evauation, which shall be narrative in form and which shall be based upon the evaluator’s

observations of the employee’ s performance, shall list, using clear and detailed descriptions:
1. the employee sjob-related strengths;

2. methods of improving those strengths;

3. the employee’sjob-related weaknesses; and

4. methods of reducing those weaknesses.

. The evaluation shall be given to the employee in a conference whose purpose is to discuss said

evaluation. The employee shall have the right to a representative of his/her choice at such
conference.

. Comments on strengths and weaknesses in Appendix E shall be limited to professional

performance indicators that deal with the substance and process of teaching. Indicators to be used
shall be: student conduct in the observed classes/methods used in the context of the observed
lessons, the observed subject and the observed employee’ s knowledge of subject matter, teaching
techniques and use of time and materials.

Comments on strengths and weaknesses in Appendix D shall be limited to professional
performance indicators that deal with the extracurricular positions. Indicators to be used shall be:
student conduct in the observed extracurricular activities, methods used in the context of the
observed activities, the observed activities, and the observed employee’s knowledge of the subject
matter, coaching techniques, and use of time and materials.

The evaluator shall note all data used to support the evaluator’s conclusions. The evaluator shall
take into consideration and note, in writing, any circumstance that may have adversely affected the
employee’ s performance, such as class or group size, specia learning disabilities of the students, or
physical facilities.

11
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K. In specifying methods for improving strengths and reducing weaknesses, the evauator shall
provide the employee with specific, reasonable, written recommendations and with definite
positive assistance designed to be accomplished within one-hundred-twenty (120) days. No
employee shall be dismissed for deficiencies defined through this evaluation without giving the
employee at least a one-hundred-twenty (120) day notice that the employee's performance is
unacceptable.

L. The evauation shall also include the opportunity for employees to take professiona |leave days to
travel to other schools to visit with employees to observe their methods and techniques.
Professional leave shall also be granted for in-service programs and seminars.

M. The Board shall pay full expenses for attendance at conferences, seminars, workshops and
visitations covered as part of the evaluation. Such expenses shall include payment for mileage at
the rate established in this agreement, meals, overnight accommodations, if needed, and any
registration, tuition or materials fees.

N. Prior to evaluating employees, the evaluators shall receive sufficient training to ensure that they are
competent, efficient and consistent in their evaluations.

O. The completed details of any complaint made against the employee by any parent, student or other
person shall be promptly called to the attention of the employee and the employee shall be afforded
the opportunity to rebut such complaint. Such complaint shall not be made a part of any evaluation
of the employee.

RATIONALE
ARTICLE 4
EMPLOYEE AND EXTRACURRICULAR EMPLOYEE PERFORMANCE EVALUATION

Section 20-28-11 of Indiana school law requires that employees be provided with an evaluation system
with mandatory components to ensure their improvement, growth and development. In fact, another
part of that law requires that the Board show that it has implemented professional programs and
evaluation plans before it can be accredited.

It also carries arequirement that this law may not limit any right of the exclusive representative who
included an evaluation system in their collective bargaining agreements any time before July 1, 1987.

The concepts put forward here are narrative eval uations with guidelines for subjects to be included
and/or performance expectations for employees performing extracurricular activities. The latest
research from NEA shows that there is no consensus among researchers about any one evaluation
system or instrument. Indeed, no one has found any single behavior that is essential for effective
teaching. Thus, the approach should be holistic asin the narrative approach. Research also indicates
that current evaluation practices are flawed; criteriafor making judgments are too general, have little to
do with the profession, are too subjective and are often based on personal characteristics rather than on
instructional and professional skills. Languageis provided to limit evaluations to specific comments
about instructional proficiency, and the strengths and weaknesses of the employee’ s performance, and
to provide, to the extent possible, safeguards for employees to protect them from the “ subjectiveness”
of the evaluation process.

12
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ARTICLE S

EMPLOYEE'SFILE

A. Maintenance of One (1) File

Only one (1) employee file shall be maintained for each employee. All file entries shall be signed
and dated by the supervisor submitting the entry and the employee shall receive a copy when the
entry is made. The file shall contain a record of those who reviewed the file and the date of the
review.

. File Contents

The file shal be limited to work performance, discipline, and routine personnel data. No
misleading, inaccurate, invalid information or anonymous documents shall be included in the file.
No records indicating students' performance on tests, including, but not limited, to scores on the
test(s) required by ESEA, and/or the Indiana Department of Education, will be placed and/or
maintained in the employee's personnel file, or used, in any way, in the evaluation of the
employee.

. Review of File

The employee shall be permitted to review the contents of the employee’s files at all reasonable
times and may be accompanied by an Association representative. In addition, the employee may
permit, by written notice, an Association representative to review the employee’s file. At the
employee’ s request, the employee shall be provided a full and complete copy of the contents of the
employee’ sfile at the Board's expense. Only those supervisors that have supervisory duties related
to the employee may review the employee’s file. Access to the file by non-supervisory personnel
or other individuals shall be limited to those documents that are undisputed public information.

. Employee’ s Right to Respond

The employee shall have the right to rebut or add written comments to any information in the file.
Thisright isin addition to rights contained el sewhere in this collective bargaining agreement and in
law.

. Expungement of File

All disciplinary documents placed in the file shall automatically be expunged three (3) years from
the date of filing, provided the employee has not been guilty of the same infraction within that time
period.

. Confidentiality of Personnel Files

The parties agree that the Board will not release to the public any portion of an employee’s
personnel file unless legally compelled to do so. If the Board believes that it is legally compelled

13
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to release any portion of an employee’'s personnel file, the Board will notify the affected employee,
or the Association, in advance of the release.

RATIONALE
ARTICLE 5
EMPLOYEE'SFILE

An employee' sfileislike a student’s permanent record. It isthe only complete record of an
employee' s performance over the employee’' s career. It isimportant that there be one filewhichis
accurate and that that file contain no surprises. To that end, the file must be available for review upon
demand. In order to protect the employee’ sright to privacy, any review of the employee’ sfile should
be limited only to the appropriate personnel. Asthere are two sides to many stories, an employee must
have the right to respond to any information in the file. 1n addition, everyone makes a mistake on
occasion and it isinherently unfair to have the record of a mistake follow an employee for the rest of
the employee’s career. Therefore, it isonly fair and reasonable to provide for aperiod of time, after
which, when the employee has proven he has learned from his mistake, disciplinary documents about
that mistake be expunged. An employee’s personnel file must not contain any language that includes
students' performance on mandated federal and state testing. If student performance languageis
included, it could tie the results of student testing to an employee’ s evaluation. Therefore, all efforts
must be made to exclude any language referring to student testing of any kind.

Confidentiality of Personnel Files
Indiana Code 5-14-3-4(b)(8) is the portion to Public Records Act which deals with school employees
personnel files. The Board is REQUIRED to make certain parts of the personnel file available to the

public on request. These itemsinclude: name, compensation, job title, and training background.

However, under the statute, a Board has discretion as to whether or not to make available to the public
many other aspects of the personnel file, such as evaluations.

In other words, if the Board decides to release every employee’ s evaluation to the newspaper every
year, it is not prohibited by the Access to Public Records statute from doing so.

The suggested language will prohibit the Board from releasing materials from the personnel file, unless

they fall within the category of things which must be released. The suggested language will also give
the employee notice if the Board is going to release some item which it thinksit is required to release.

ARTICLE 6
SCHOOL REFORM AND ACCOUNTABILITY

SPECIAL NOTE: Ask these type of questions when considering implementing alternative
schedules.

1. Will employees be given sufficient paid timeto study, prepare, giveinput, and plan for the
alternative schedule?

2. Doesthealternative scheduleinclude extending the school day, week, or year?

14
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3. Isthereadequate financial support, or appropriate compensation?

4. How will employee preparation time be affected by the new schedule? Will team
planning be necessary? Will it bein addition to, or in place of, individual preparation time?

5. How does the new schedule impact curriculum? Will the sequencing of course work
change? Will the pace be affected, and who isresponsibleif lessmaterial is covered?

6. How will employee evaluations be affected? Does a new procedure need to be developed
that reflects changing curriculum and methodology? What changes will be implemented to
allow fair assessment of employees coping with change and developing new teaching
strategies?

7. Will there be changesin grading, reporting, testing, and parent confer ences?

8. With adoption of a new schedule, will additional employees be required, or will employee
positions be lost?

9. What training/in-service will be provided to allow for a smoother transition? Will it be
availablefor all employees?

10. How doesthe new schedule impact transfer requests, vacancy postings, etc.?

11. Isthere sufficient Board support for change?

12. Isthere sufficient community support?

13. What will be the additional costsfor the program and where will the money come from?

14. Are the facilities appropriate to the schedule? (Large and small group meeting rooms,
team planning space, air conditioning, etc.)

15. Will the schedule facilitate student learning?

. State-Mandated Testing

1. State mandated test scores may not be used to evaluate the performance of any employee.
2. Individual employee names shall not be included in any reporting of state mandated test scores.

3. During the regular school year, each student retained due to state mandated test scores shall be
counted as three (3) for the purposes of determining class size.

4. No employee shall suffer adverse consequences as a result of the exercise of the employee’s
professional judgment in decisions related to remediation or retention.

. Performance-Based Awards/ Student Education Awards

1. When the Board, or any school in the corporation, is notified that it will be the recipient of a
performance based award in accordance with Indiana Code, the Board will inform the Association.
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The Association and the Board shall then jointly agree on how funds from such an award
shall be disbursed.

2. Site-based decision making shall conform entirely with this article.
3. No decisions shall be made at a local school that are in conflict with this article or any other
provision of the collective bargaining agreement. All such decisions shall be subject to the

grievance procedure set forth in this collective bargaining agreement.

4. Should adecision be made at alocal school site by the Site-Based Decision-Making Committee

that is in conflict with any provision of this collective bargaining agreement, then it is
necessary to request variance from the collective bargaining agreement through the Association.
The request for the variance shall be conducted as follows:

a The plan, as developed by the Site-Based Decision-Making Committee, shall be set to
writing along with the collective bargaining agreement provision that will be violated through the
implementation of the plan and given to the Association president.

b. The Association Executive Committee shall review the Site-Based Decision-Making
Committee plan and recommend either acceptance, or rejection.

C. The Association will call for an Association membership meeting within fifteen (15)
days of the time when the plan was submitted to the Association president. At this meeting the
membership will vote on the requested variance from the collective bargaining agreement.

d. A two-thirds (2/3s) mgjority of those present and voting must vote in the affirmative for
the variance to be granted.

e If the variance is granted, the plan may be immediately placed in action in the local
school which requested the variance. |If the variance is granted by the Association, that variance
shall remain in effect until the expiration of the current collective bargaining agreement, or until
the Site-Based Decision-Making Committee at the local school submits a request to the
Association to void the plan which required the variance.

f. A request to void the plan that requires a variance will be handled in the same manner
as arequest for a variance from the collective bargaining agreement provision.

s} Should the Site-Based Decision-Making Committee at alocal school want a variance to
continue under a subsequent collective bargaining agreement, then a new request for the variance
shall be submitted to the Association president. This request for a continued variance will be
handled in the same manner as the original request.

SPECIAL NOTE: The Association may want to set forth some articles of the collective
bar gaining agreement that will not be given a variance. The grievance procedure, the article
on salary, and the layoff provison may be examples of articles that will not receive a
variance.

5. Any school may participate, or not participate, in site-based decision making at the option of

the employees. Two-thirds (2/3s) of the employees must vote in the affirmative to participate.
Thisvote shall be by secret ballot.
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6. When the employees desire to participate in site-based decison making, the following
procedure shall be followed:

a A Site-Based Decision-Making Committee shall be formed at the school. The
committee shall be composed of five (5) employees, two (2) parents who have children enrolled as
students at that school, and the principal.

b. The Association shall appoint all employees and parents to site-based decision-making
committees.

C. The committee shall meet twice monthly to discuss any existing problems. A majority
of the committee members may recommend a solution to the employees.

d. A majority vote of the employees shall be required to implement any recommendation
of the site-based decision-making committee. This vote shall be by secret ballot.

7. All programs accepted by the employees on site-based decision-making shall be fully
implemented by the Board. The implementation shall include necessary funding.

8. No employee shall be damaged or suffer in any way, nor should any employee’'s evaluation be
affected by the employee’ s participation or nonparticipation in site-based decision-making.

9. Participation in site-based decision making shall not affect any employee's standing in the
bargaining unit.

10. The Board shall provide training in site-based decision-making implementation. Such training
shall be developed and implemented by the Association and required of all site-based participation.

11. Any employee involved in the Site-Based Decision-Making Program, either as a participant on
the school committee or in implementation of a committee decision, shall be compensated at that
employee's professional hourly rate of pay. That wage shall be determined by dividing the
employee’ s annual salary by the number of employee days in the school year to determine the daily
rateof pay and  dividing that daily rate by six (6) to determine the hourly rate.

. Employee Involvement in Decision Making

1. The Board, through the Association, shall involve the employees concerned for any new
construction of educational facilities contemplated in the school corporation.

2. Before the Board initiates any new program, including those for which state, federal or private
grants are available, or in any way modifies any term or condition of employment or any
professional standard or condition, the Board shall negotiate any such change with the Association.

3. The Board shall not enter into any agreements or develop any programs which could be
characterized as career ladder, merit pay, performance contracts, voucher systems, choice school
enrollment programs, charter school, any privatization schemes, or alternative scheduling without
first bargaining with the Association. (See Special Note below for questions to ask/answer when
considering aternative  scheduling.)

4. There shal be no school contract between the Board and the Indiana State Department of
Education or any other agency without the express written consent of the Association.
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5. The Board shall not seek nor accept any waiver of any state law or rule or regulation of the
Indiana State Department of Education, or any other state agency, without the express written
approval of the Association.

E. 1. Without the agreement of the Association, the Board shall take no action to comply with the
Elementary and Secondary Education Act of 2001, as amended, 20 USC 6301 et seq., that has any
impact on any employee.

2. Before identifying an elementary or secondary school for school improvement under 20 USC
6316 (b) paragraphs (1) or (5), or for corrective action under paragraph (7), or for restructuring
under paragraph (8), the Board shall provide the Association with an opportunity to review the
school-level data, including but not limited to academic assessment data, on which the proposed
identification is based. If the Association believes that the proposed identification is in error for
statistical or other substantive  reasons, the Association may provide supporting evidence to the
Board, which shall consider that evidence before making a fina determination concerning
identification.

RATIONALE
ARTICLE 6
SCHOOL REFORM AND ACCOUNTABILITY

Public Law 390 requires each school corporation to achieve accreditation and to submit plans for
improvement when accreditation is not achieved. Itisintheinterest of the total school family to gain
accreditation of all the schoolsin the corporation. It is unthinkable that the Board would want to
unilaterally establish the improvement plan. Any improvement plan that is developed would certainly
include curriculum development and textbook selection. An improvement plan may include matters
such as pupil-employee ratio, assignment and/or discipline of students. All these are mandatory
subjects of discussion and permissive subjects of bargaining. The Association must be included in
these plans.

The Association must retain the right to appoint employees to a committee that will develop the
improvement plan. There must be strong assurance that the Board cannot unilaterally adopt its own
plan apart from the one cooperatively developed by the Board and A ssociation.

A. State Mandated Testing

The language restates the law encompassed in PL 390. It isimportant that the collective
bargaining agreement protect employees against misuse of test scores. Already, some superintendents
have used test scores and employees names together.

B. Performance-Based Awards

Public Law 390 established performance-based awards for improvement in attendance and in
educational proficiency for English/Language Arts and Math and for average ISTEP scores. The
Indiana Department of Education will determine which schools are entitled to the awards and they will
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be made by the Governor. The statute further states that the money cannot be used for athletes, salaries,
bonuses, to lower the tax rate, or to increase the tuition formula. 1t must be used for educational
purposes.

The Association should be bargaining language that will ensure that the bargaining agent will be
involved in deciding how the money will be spent and, further, that if it is to be handed out to “ pets”
by the Governor or Indiana Department of Education, that it won't be accepted.

Since the money can’'t go into the General Fund, and since it isfinancial, we must insist that it be
bargained.

C. Site-Based Decision Making

Site-based decision making is being discussed more and more among Indiana employees and, as a
result, some bargaining has taken place over the subject.

The ISTA Programs Department believes that the best decisions for employees and students are made
at the bargaining table. Those are collective decisions made by all members of the local bargaining
unit and the best thought and effort has gone into that process. However, recognizing a need among
employees, the ISTA Programs Department has developed this Sample Collective Bargaining
Agreement L anguage and Rationale book for negotiating site-based decision making should that
become a necessity for local bargaining teams.

Any site-based decisions-making program MUST be included in the local collective bargaining

agreement. In addition to the language included in this model site-based decision-making program,

there is some other language that MUST be included in the collective bargaining agreement to protect

employees, Association, students and the collective bargaining agreement itself. Those other language
items are:

1 An evaluation procedure that ensures “just cause” protection and guarantees against
adverse evaluations being the result of site-based decision making.

2. Binding arbitration of grievances with all collective bargaining agreement provisions
(including implementation of site-based decision making) is subject to the grievance procedure. The
model language being provided in this package includes further guarantees that must be met:

sanctity of the collective bargaining agreement;

sanctity of the bargaining unit;

the right of the Association to appoint committee members;
professional pay for project work; and

the Association’ s right to provide the training that will result in the
implementation of site-based decision making.

Poo T

The importance of these matters being included in the collective bargaining agreement cannot be
emphasized enough. If they are not part of the program, a variety of problems can arise — problems the
Association cannot and should not have to deal with.
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D. Employee I nvolvement in Decision Making

1 Employees who will use the facilities more than any other group should be involved in
the planning. Students graduate, administrators leave, Board members retire, but employees stay on
year after year.
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2. Unilateral changes of working conditions cannot be tolerated.
3. There must be protection of bargaining rights.
ARTICLE 7

SCHOOL IMPROVEMENT AND ACHIEVEMENT PLAN — PL221/ESEA

1. SCHOOL IMPROVEMENT COMMITTEE

All employees participating in any committees, subcommittees, workgroups, and/or training
association with the Strategic and Continuous School Improvement and Achievement Plan shall be
appointed by the Association, as exclusive representative.

A. There shal be a Joint Committee on School-Based Continuous Improvement Councils to
advance student learning comprised of the president of the Association and one other employee
appointed by the president and the superintendent of schools and one other administrator
appointed by the superintendent.

B. There shall be a School-Based Continuous Improvement Council in each school. The School-
Based Continuous Improvement Council shall be comprised of the building principal, employees
appointed by the Association, and non-teaching employees appointed by the building principals
(parents, students, business persons and classified staff).

C. The number of employees appointed by the Association to a School-Based Continuous
Improvement Council shall be subject to the following limits:

Studentsin Building Number of Employees
Less than 250 2to4

250 to 600 5t08

601 to 1100 9to 11

1101 or greater 12to 15

D. The category “non-teaching employees’ shall not exceed thirty percent (30%) of the School-
Based Continuous Improvement Council’s membership.

E. A School-Based Continuous Improvement Council may invite, by mutual agreement, others to
provide input and/or recommendations.

F. The School-Based Continuous Improvement Council must require a quorum at each meeting in
order to carry out its responsibilities. (Optional, may want to include such a provision.)
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G. Employees serving on any committees, subcommittees, workgroups, and/or training associated
with the Strategic and Continuous School Improvement and Achievement Plan shall be provided
released time to work during the regular school day or be paid at their professiona hourly rate of
pay, if required to work beyond the regular school day and/or school year. The “professional
hourly rate of pay” shall be calculated on asix (6) hour day.

H. Any participation on a School Improvement Plan (SIP) Committee shall be voluntary. The
participation, or lack of participation, of an individual employee or group of employees on an SIP
committee shall not be noted, or considered, in the Board's decisions, including but not limited to

evaluation, assignment, extra duty assignment, conference attendance, promotion, discipline, or
discharge of any employees.

. SCHOOL IMPROVEMENT COMMITTEE DECISION- MAKING PROCESSES

The parties recognize that the School-Based Continuous Improvement Council is a component of
the Strategic and Continuous School Improvement and Achievement Plan and will, from time to
time, make decisions concerning matters that are set forth in 1C 20-29-6-7 as mandatory subjects of
discussion and permissive subjects of bargaining. The parties each agree that the other has met its
obligation to “discuss’ that subject as the term “discuss’ is defined in IC 20-29-2-7, for the
duration of the school year in which the decision is made, provided:

A. that the School-Based Continuous Improvement Council in question has been created in
compliance with Section 1, above;

B. that the School-Based Continuous Improvement Council has used a consensus model to arrive
at its decision;

C. that the School-Based Continuous Improvement Council’s decision will impact only the
building in which the decision is made;

D. that the School-Based Continuous Improvement Council’ s decision does not cause the rights of
any employee to be abridged or violated;

E. that the School-Based Continuous Improvement Council’ s decision does not require the
expenditure of funds not yet previously allocated for that building’s use; and

F. that the School-Based Continuous Improvement Council concerning a mandatory subject of
discussion shall not be evidence of acquiescence by either party as to the specific subject as it
relates to any other building within the school corporation.

G. After implementation of an SIP committee, the Board and the Association will annually
evaluate the work and operation of the committee. Copies of the evaluation shall be provided to
the Association president, committee members, and the superintendent.

. JOINT COMMITTEE ON SCHOOL-BASED CONTINUOUSIMPROVEMENT

COUNCILS

The purpose of the Joint Committee on the School-Based Continuous Improvement Councils will
be to help identify potential contractual problems or conflicts with Board policy or practice, and to
help proponents find constructive solutions to such problems or conflicts in order to help
implement a quality school initiative to improve student learning.
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A. The Joint Committee on School-Based Continuous Improvement Councils may invite, by
mutual agreement, others to provide input and/or recommendations.

B. The Joint Committee on School-Based Continuous Improvement Councils may grant a waiver
of aprovision(s) of the collective bargaining agreement.

C. The Joint Committee on School-Based Continuous Improvement Councils may grant a waiver
of aBoard policy which affects the working conditions of employees.

D. The Joint Committee on School-Based Continuous Improvement Councils can recommend the
application for a waiver of a curriculum or textbook selection statute or Indiana Department of
Education rule which may be necessary to implement a quality schools initiative to improve
student learning.

E. The Board and the Association will annually evaluate the work and operation of the Joint
Committee of School-Based Continuous Improvement Council(s). Copies of the evaluations shall
be provided to the Association president, committee members, and the superintendent.

. SCHOOL IMPROVEMENT COMMITTEE WAIVER PROCESS

1. The School Improvement Plan provisions shall not alter, modify, violate, or supersede,
except as mutually agreed in writing by the Board and the Association, this agreement or any other
formal or informal understanding condition or practice established between the parties.

2. The School Improvement Plan shall not address the issue of wages, hours, terms, and
other conditions or employment or matters established in Indiana Code and Public Laws 110, 146,
217, 221, and the Elementary and Secondary Education Act. No School Improvement Committee
shall engage in collective bargaining or have the authority to address employment ~ matters.

3. School-Based Continuous Improvement Council may seek a waiver of provision of the
collective bargaining agreement, Board policy or action, or rules or regulations of the Indiana
Department of Education.

4, The request must be properly evaluated and approved by two-thirds (2/3s) of the
employeesin the building.

5. The written waiver request must be presented to the Joint Committee on School-Based
Continuous Improvement Councils outlining the request, with specific rationale and documentation
as to why such waiver is necessary.

6. Approval of any written waiver request shall be for a specifically stated purpose, for a
specific time period, and shall state the specific provisions of the collective bargaining agreement,
Board policy or action, or state rules and regulations that are to be waived.

7. The written waiver request shall be signed by the superintendent of schools and the
president of the Association.

SPECIAL NOTE: If alocal Association is unwilling to consider waivers to the collective
bargaining agreement, then it should not place waiver language on the bargaining table.

22



OCO~NOOUITEWNPEF

Thereisnorequirement in Public Law 221 or Public Law 217 that would require a waiver of
collective bar gaining agreement provisions.

5. SCHOOL IMPROVEMENT APPEAL PROCESS

The School-Based Continuous Improvement Council should operate within the process of
consensus. When consensus cannot be reached, a process for appeal and resolution must be
determined.

A. The Joint Committee on School-Based Continuous Improvement Councils will hear an appeal
approved by two-thirds (2/3s) of the membership of the School-Based Continuous Improvement
Council. The appeal must be in writing and presented in person, if requested by the Joint
Committee on School-Based Continuous Improvement Councils.

B. The Joint Committee on School-Based Continuous Improvement Council may make final
determination of the issue at hand, or may assist the School-Based Continuous Improvement
Council in reviewing and revising its decision-making process.

SPECIAL NOTE: In caseswhere collaboration isnot possible, the partieswill use provisions
of Robert’s Rules of Order to conduct business.

RATIONALE
ARTICLE 7
SCHOOL IMPROVEMENT AND ACHIEVEMENT PLAN —IC 20-19-2-11/ESEA

1. SCHOOL IMPROVEMENT COMMITTEE

This section sets up the framework for the entire school quality program in the school
corporation. We begin by clearly establishing that the Association will appoint all employees who
participate. Thisisimportant for the following reasons:

1 The statute, 1C 20-31-5-1 (P.L. 221), simply states that “ Teacher appointments to the
committee must be made in accordance with |C 20-29.” (the Bargaining Act) Thisreferenceisonly to
the committee in the school.

a There will probably be more than just the building committee. There could be
sub-committees, task forces, work groups, etc. This language ensuresthat if the group isworking on
compliance with IC 20-19-2-11, the Association appoints the employees.

b. It is possible that some Boards will take the position that the building committee
isnot a“sole instrumentality” and therefore, the Bargaining Act does not require that the exclusive
representative appoint the members. While it is possible that the Association could litigate this issue
and eventually prevail, that could take ayear or two. Thislanguage clears up any doubts and helps to
avoid this type of confrontation.

2. If we appoint, train and support employee members of the building committees, etc., we

are able to assure the highest quality thinking on school improvement and at the same time, protect our
employees’ interest.
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3. Putting the appointment of employees in the collective bargaining agreement provision
meant that we can grieve and arbitrate any alleged violations —thisis usually much faster and less
expensive than going to court.

1A. SCHOOL IMPROVEMENT COMMITTEE

Although there is no mandate in IC 20-19-2-11 of a Joint Committee on School Board
Continuous improvement Councils, the Association believes such a committee is an important
safeguard for both parties. Because this Joint Committee is comprised of the president of the
Association and the superintendent of schools and one other person appointed by each, the entire
school improvement program is overseen and supported by the highest level of leadership within the
school corporation and the Association. This aso ensures that there is a mechanism in place where
people who see the “big picture” can review building level plans.

1B. SCHOOL IMPROVEMENT COMMITTEE

Section B establishes the building level committees that are required by the statute (IC 20-31-5-
1) and explains who is on the committee and how each category of member is selected. The selection
process is in accord with the statute.

1C.and 1D. SCHOOL IMPROVEMENT COMMITTEE

Sections C and D assure that a majority of the members of each building committee are
Association-appointed employees. Section C also ensures that building committees will not become
too large and unwieldy.

1E. SCHOOL IMPROVEMENT COMMITTEE

Section E allows each building committee to employ the special expertise of employees who
are not actually members of the committee. For example, if a building committee must concern itself
with improving performance in math, but, there are no math teachers on the committee, this section
allows the committee, by agreement, to ask one or more math teachers to meet with the committee and
provide input and recommendations for improving math performance. Employees asked to provide
input and/or recommendations function as “ consultants’” and do not have voting rights within the
committee.

1F. SCHOOL IMPROVEMENT COMMITTEE

Section Fisoptiona. If thelocal Association isconcerned that a building principal might
“hijack” a building committee by calling meetings at times when only his or her supporters can be
present, then the local Association will want a quorum provision. In places where the relationship
between the partiesis one of openness and trust, this language is probably not necessary.

1G. SCHOOL IMPROVEMENT COMMITTEE

Development of a comprehensive and effective Strategic and Continuous School Improvement
and Achievement Plan requires considerable time and effort on the part of those charged with this
important responsibility. These employees should be allowed to devote their time and energy
exclusively to thisimportant responsibility. Thus, the Association should bargain the